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IRS TAKES ANOTHER STAB AT PROPOSED ISSUE PRICE REGULATIONS – A STEP IN THE RIGHT 
DIRECTION, BUT PRACTICAL QUESTIONS REMAIN

Overview

In response to heavy criti cism following the release of its proposed Treasury Regulati ons in 2013 relati ng to issue price (the 
“2013 Proposed Regulati ons”), the Internal Revenue Service, has once again published proposed Treasury Regulati ons (the “2015 
Proposed Regulati ons”) concerning the defi niti on of “issue price” for purposes of arbitrage investment restricti ons on tax-exempt 
bonds, 1 which withdraw the 2013 Proposed Regulati ons and introduce a new approach to the determinati on of issue price. 
While members of the bond industry generally agree that the 2015 Proposed Regulati on are marked improvement over the 2013 
Proposed Regulati ons and provide helpful defi niti ons of “public” and “underwriter,” the 2015 Proposed Regulati ons conti nue 
to impose an “actual sales” standard and the alternati ve method of establishing issue price introduced by the 2015 Proposed 
Regulati ons introduce more complexiti es and ambiguiti es into the mix. 

In considering the 2015 Proposed Regulati ons, it is important for transacti on parti cipants to note that, although the 2015 Proposed 
Regulati ons would apply prospecti vely if and when they are made fi nal, issuers may nevertheless rely on the 2015 Proposed 
Regulati ons in connecti on with any bonds issued aft er June 24, 2015. Accordingly, issuers, underwriters, and fi nancial advisors 
should generally be aware of the 2015 Proposed Regulati ons because other transacti on parti cipants may wish to apply the 2015 
Proposed Regulati ons. 

2015 Proposed Regulati ons Conti nue Move Away from “Reasonable Expectati ons” to an “Actual Sales” Test 

The 2015 Proposed Regulati ons parallel the currently applicable Treasury Regulati ons made fi nal in 1993 (the “Current 
Regulati ons”) in that the issue price for which a bona fi de public off ering is made conti nues to be defi ned as the fi rst price at which 
a substanti al amount (defi ned as 10%) of the bonds is sold to the “public” (see discussion below regarding the term “public”). 
However, the 2015 Proposed Regulati ons require that actual sales determine issue price, whereas the Current Regulati ons allow 

FALL 2015 NEWSLETTER

Featured Arti cle      1 
Practi ce Focus    3
Att orneys in Acti on   6

Att orney Spotlight  7
Did You Know?   8 

Spotlight on Public Finance    |   1

Spotlight on
Public Finance



Spotlight on Public Finance    |   2

the issue price to be determined as of the sale date based on reasonable expectations regarding the initial public offering price at 
which 10% of the bonds of each maturity would be sold. 

In moving to an actual sales test in the 2013 Proposed Regulations, the IRS noted that it was addressing its concern that the 
reasonable expectation test does not always produce a representative price for an issue of bonds because the underwriters may 
actually sell such bonds at higher prices, thereby resulting in the issue price of the bonds established pursuant to the reasonable 
expectations test to be a lower price than is representative of the prices at which the bonds were actually sold. The 2013 Proposed 
Regulations would have eliminated the perceived problem by requiring that issue price be determined by actual sale prices to the 
public instead of reasonably expected sale prices, but also imposed a new requirement that a minimum of 25% (as opposed to 
10%) of the bonds be actually sold to the public as the issue price.

In response to the 2013 Proposed Regulations, commentators criticized the new 25% threshold, noting that 25% of an issue of 
bonds is often not in fact sold to the public on the sale date. Because there are a number of tax rules that benefit from certainty 
regarding issue price prior to issuance, commentators noted the impracticality of the 2013 Proposed Regulations and predicted 
that the new requirement would result in significant changes in the marketing of taxexempt obligations, potentially resulting in 
higher costs to issuers.

With the above background in mind, most industry participants acknowledge that, although the 2015 Proposed Regulations include 
an actual sales test, the reduction from 25% to 10% of sales to establish issue price is an improvement over the 2013 Proposed 
Regulations. However, as described immediately below, the introduction of an alternative method of determining issue price in 
cases when the 10% actual sales threshold is not met brings with it its own set of challenges.

Alternative Method of Determining Issue Price

Acknowledging that there are instances when an underwriter may not be able to sell even 10% of an issue of bonds to the public 
prior to the issue date and that an issuer may require certainty regarding the issue price prior to closing, the 2015 Proposed 
Regulations offer an alternative method for determining the issue price.

The alternative method requires that the underwriters (i) fill all initial-offering-price orders placed by the public and received 
by the underwriters on or before the sale date, and (ii) do not fill any order received by the underwriters on or before the sale 
date at a price higher than the initial offering price. Further, the lead (or sole) underwriter is required to provide certification 
of the following: (i) the initial offering price, (ii) that the underwriters met the requirement to fill all orders at the initial offering 
price placed by the public and received by the underwriters on or before the sale date at the initial offering price, (iii) that no 
underwriter will fill an order received from the public after the sale date and before the issue date at a price higher than the initial 
offering price, unless the higher price is the result of a market change for those bonds after the sale date (e.g., a change in interest 
rates), and (iv) that the lead (or sole) underwriter will provide the issuer with supporting documentation for the matters covered 
by the certifications. The 2015 Proposed Regulations go on to provide that an issuer must not know or have reason to know, after 
exercising due diligence, that the certifications are false.

While perhaps well intended, the alternative method raises more questions than it provides answers. Some (but certainly not all) of 
the questions raised by the alternative method under the 2015 Proposed Regulations include:

• Can the issuer choose to elect the general method and/or the alternative method on a maturity-by-maturity basis?

• What kind of due diligence is required in connection with the underwriter’s certifications, and how is it best accomplished? Is 
relying on EMMA reasonable? Is something higher than the “reasonably prudent person” test required?

• Who should perform the required due diligence?

• Will lead underwriters feel comfortable to giving representations that cover actions of other members of an underwriting 
syndicate? What kind of provisions should be included in the Agreement Among Underwriters with respect to the alternative 
method? Will an issuer need to chase down separate certifications from each member of the underwriting syndicate?

• What kind of provisions should be included in the bond purchase agreement concerning the alternative method? 

In addition to these questions, commentators have also noted that the alternative method under the 2015 Proposed Regulations 
is not appropriate for competitively bid deals, and have suggested alternative safe harbors that may be appropriate in those 
circumstances.
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Because of the questions and ambiguities with respect to the alternative method, the general industry consensus seems to be that, 
unless and until the 2015 Proposed Regulations are made final, issuers should continue to rely on the reasonable expectation test 
in cases in which the 10% actual sales test is not satisfied (i.e., not elect the alternative method).

Definitions of “Public” and “Underwriter”

The 2015 Proposed Regulations also include changes to the definitions of “public” and “underwriter” as they relate to issue price. 
Specifically, the term “public” for purposes of determining issue price includes any person other than an underwriter or a related 
party to an underwriter. An “underwriter” includes (i) any person that contractually agrees to participate in the initial sale of the 
bonds to the public by entering into a contract with the issuer or into a contract with a lead underwriter to form an underwriting 
syndicate and (ii) any person that, on or before the sale date, directly or indirectly enters into a contract or other arrangement to 
sell the bonds with any of the foregoing (for example, a retail distribution contract between a member of an underwriting syndicate 
or selling group and another dealer that is not in the syndicate or selling group).

In general, the changes made to the definition of underwriter have received a generally favorable market response, as the 
definition included in the 2013 Proposed Regulations was viewed as overly inclusive.

Questions Remain, but Welcome Improvement

While the 2015 Proposed Regulations introduce new interpretive questions and some practical challenges, participants in the 
tax-exempt bond market have generally agreed that the 2015 Proposed Regulations are an improvement over the 2013 Proposed 
Regulations. Nevertheless, as 2015 Proposed Regulations are put into practice and are ultimately tweaked before they are finalized, 
we expect that they will have an impact on certain longstanding practices in the tax-exempt bond market.

1 The 2015 Proposed Regulations, REG-138526-14, were published in the Federal Register on June 24, 2015

PRACTICE FOCUS

PUBLIC FINANCE:  FEDERAL INCOME TAX

General

Issuers and conduit borrowers that are able to benefit from financing projects with the proceeds of tax-exempt or tax-advantaged 
debt enjoy a significant cost savings due to the lower interest rates that holders of the debt are willing to accept in exchange for the 
tax-exempt or tax-advantaged status of the interest that is paid to them.  Thus, the tax lawyers working on these type of issues play 
an important role an issuer’s or conduit borrower’s financing goals by ensuring that the obligations may benefit from this status 
when they are issued, but also in advising issuers and conduit borrowers in ongoing post-issuance compliance matters.

Bracewell’s public finance group includes four tax partners and one associate who have devoted significant parts of their practices 
to tax-exempt finance. Our public finance tax attorneys have experience identifying relevant tax issues associated with structuring 
and designing financing options ranging from straight forward fixed rate new money transactions to complex variable rate 
refunding transactions.  Each of these attorneys routinely assists public finance clients in complying with arbitrage regulations, 
private business use rules, and other tax requirements imposed on tax-advantaged debt.  Likewise, our tax attorneys have extensive 
experience assisting clients in post-issuance compliance matters and IRS examinations, securing advance rulings from the IRS, and 
seeking regulatory and legislative rule changes.

Tax-Exempt and Tax-Advantaged Bonds

Our public finance tax attorneys are knowledgeable in structuring finance options for our clients, having worked on bond 
transactions for clients ranging from state and local governments to universities, school districts, cities, counties, municipalities, 
regional mobility authorities, housing authorities, navigation districts and port authorities, special districts, non-profit corporations 
sponsored by political subdivisions, major healthcare providers, rural electric cooperatives and private entities who conduct 
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business with public bodies. That experience has been gained working with our clients on the full spectrum of tax-exempt and tax-
advantaged bonds, including but not limited to:
 
• governmental bonds   • “exempt facility” bonds  • qualified 501(c)(3) bonds

• qualified mortgage bonds  • qualified veterans mortgage bonds • qualified school construction bonds

• qualified zone academy bonds  • build America bonds
 
Internal Revenue Service Rulings

Our tax attorneys have experience in securing private letter rulings and other written guidance from the Internal Revenue Service 
(“IRS”) on behalf of our public finance clients, including, but not limited to voluntary compliance settlements, extensions of time 
and other procedural matters.  We have worked on behalf our clients to obtain  rulings on, among other things, the use of hospital, 
airport, and seaport facilities, the classification of public entities, the application of certain arbitrage rules, and the definition of 
related persons. 

In recent years, we have successfully obtained:

• a ruling allowing certain airport transit facilities to be financed with “governmental” bonds, resulting in an expected interest 
savings to the issuer of over $200,000,000.

• a ruling under the “taxable mortgage pool” regulations that allowed our client to sell mortgages purchased with proceeds of 
tax-exempt bonds without requiring a simultaneous redemption of the bonds, providing the client with the desired flexibility to 
administer their program. 

• a ruling on behalf of a governmental client regarding the allocation of proceeds of governmental and exempt facility bonds to 
expenditures for costs of projects for various issuer facilities.

Post-Issuance Tax Compliance

We believe in providing our clients with the tools to successfully manage their compliance obligations and are uniquely positioned 
to serve our clients, both by the breadth of combined experience and the ability to dedicate resources to address specific client 
needs.

Our tax attorneys regularly advise on post-issuance private business use, arbitrage, record retention, remedial actions, and similar 
issues for both tax-exempt bonds and tax credit bonds. The firm has developed a number of materials to assist our clients with 
maintaining the tax status of their bonds. For example, the firm has available a recommended set of written post-issuance tax 
compliance procedures that set out post-issuance compliance responsibilities and can be used to assign responsibility for the 
same. Because of the depth of our resources, we are able to formulate compliance documents to match clients’ specific needs, 
as necessary. Additionally, we regularly advise clients regarding the private use tests and remedial actions.  For example, we have 
completed private use analyses in connection with a large county-owned entertainment complex and in connection with the use of 
bond proceeds for a county acquisition of a downtown high rise building with multiple long-term private tenants.

IRS Examinations & Voluntary Closing Agreement Program (VCAP)

Because issuers are treated as the “taxpayer” in most bond examinations, issuers from time to time find themselves in the position 
of having one of their bond issues examined by the Internal Revenue Service (IRS).  Responding to an examination letter can be 
complicated, and tax counsel should be consulted at the onset of the examination.  Our tax attorneys work closely with our clients 
in responding to Internal Revenue Service communications and examinations to both advise regarding effective ways to craft the 
initial response and, if later necessary, find solutions to potential issues identified by an IRS examination agent.   Our attorneys also 
have advised clients and negotiated with the IRS regarding settlement agreements in connection with IRS examinations in which 
the IRS has determined that there is a significant issue that may result in an adverse determination, in some cases in examinations 
of bond issues in which the original bond counsel has determined there is a conflict of interest.

On occasion, an issuer identifies that there has been inadvertent noncompliance with the tax requirements imposed on its bond 
issues and determines that it would be beneficial to resolve the issue with the IRS under the IRS’s VCAP.  We have worked with our 
client’s to prepare VCAP filings and advise them regarding settlement offers provided by the IRS.
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Legislative/Regulatory

From time to time, clients have projects that are very important to them where the existing rules applicable to tax-advantaged 
bonds do not seem to make sense as applied to their facts, or where the rules are sufficiently vague to prevent both private 
practitioners and IRS lawyers to reach  clear cut conclusions.  Or sometimes the effect of the rules are clear cut, but the policy 
reasons for the rules having that effect have changed dramatically, such that it is clear that new rules are necessary.  Sometimes, 
the Treasury Department (in consultation with IRS) has the authority to make new rules through Treasury Regulations.  In other 
instances, only the United States Congress can change the rules.  These rule changes can cut in both ways—sometimes benefitting 
state and local governments and other beneficiaries of tax-advantaged bonds and, in other instances, eliminating, in the name of 
“revenue raising” or “loophole closing,” benefits previously enjoyed.  In other words, sometimes clients need to play offense, and 
sometimes defense, in the tax regulatory and legislative arenas.

One of our senior tax attorneys has extensive experience assisting clients in those arenas.  For example, he played a leading role in 
coordinating and spearheading a successful effort to secure a change in Treasury Regulations (eliciting support from members of 
the Texas congressional delegation) that, earlier this decade, effectively put the Texas Permanent School Fund “back in business”  
guaranteeing bonds issued by school districts throughout the state.  This sort of experience, combined with the Firm’s well-
established Public Policy Group practice out of our Washington D.C. office, can be a valuable resource to public finance clients 
engaged in projects that are sufficiently important not to take “no” as an answer.

Section 501(c)(3) Matters

We represent a wide variety of tax-exempt borrowers, including health care organizations, colleges and universities, charter and 
independent schools, museums, arts organizations and community groups.  Several of our public finance tax attorneys have 
experience with both the bond requirements unique to charitable organizations and the requirements that apply under Section 
501(c)(3) of the Code to organizations desiring to preserve their tax-exempt status.  One of our partners is recognized in advising 
large charitable organizations on the various applicable tax rules and represents charitable organizations in all aspects of tax 
compliance, from initial organization and recognition under Section 501(c)(3) of the Code to ongoing compliance and transaction 
structuring to IRS examinations.  This experience is brought to bear in representing our tax-exempt borrowers that are 501(c)3 
organizations and allows us to serve them in a way that addresses both their public finance and exempt organization needs.

Special Tax Counsel

Sometimes, an issuer may be represented by another bond counsel firm, but requires specific tax knowledge in connection with 
a complex transaction, post-issuance compliance analysis, ruling request or IRS examination.  In such instances, Bracewell’s public 
finance tax group can assist the issuer and bond counsel through an engagement to provide special tax counsel services. 
  
In the context of a financing, special tax counsel provide tax-related structuring advice, review tax-related disclosure and bond 
covenants, prepare the tax documentation and delivers the opinions regarding the tax status of the bonds.  Other special tax 
counsel services may involve providing private use analyses, restructuring management agreements, advising issuers with respect 
to taking actions to remediate changes in use, preparation of IRS private letter ruling requests or VCAP requests, or assisting issuers 
in connection with an IRS examination.  

Please contact Charlie Almond, Steve Gerdes, Todd Greenwalt, Victoria Ozimek or Brian Teaff if you have any questions about our 
federal tax practice.
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ATTORNEYS IN ACTION

Government Treasurers’ Organization of Texas (GTOT) Winter Seminar
December 8, 2015  Houston
Jonathan Frels and Paul Maco will present an update on debt disclosure regulations at the GTOT Winter Seminar, which provides 
training and education on various topics that impact or relate to treasury functions in governmental organizations.

Urban Land Institute Monthly Luncheon
October 29, 2015
Partner Barron Wallace will be speaking on “Houston’s Toolbelt for Development” at the Urban Land Institute’s monthly luncheon, 
which will be held at the Junior League of Houston on October 29, 2015. A city famous for not having zoning, Houston evolved its 
own set of tools to encourage better development. How are these tools working? Do the tools need a tune-up? Learn more about 
the inner workings of Management Districts, Tax Increment Reinvestment Zones, and Chapter 380 Agreements and gain more 
insight into the advantages, limitations, and opportunities they offer.

Texas Hospital Association Texas Health Law Conference Fall Seminar
October 12, 2015
Todd Greenwalt spoke at a session titled “Board of Director Responsibility/Financial Assistance and Tax Exemption Update,” 
focusing on duties of directors of health care organizations and the impact of the final Treasury Regulations promulgated under 
Section 501(r) of the Internal Revenue Code and Notice 2014-67.

American Health Lawyers Association
September 30, 2015
Todd Greenwalt led a Webinar for the AHLA on “Current Issues in Tax-Exempt Bonds”. The program focused on Notice 2014-67, the 
final Treasury Regulations promulgated under Section 501(r) of the Internal Revenue Code, the use of equity in bond transactions, 
and the Proposed Treasury Regulations regarding issue price.

Bond Attorneys Workshop, National Association of Bond Lawyers (NABL)
September 9-11, Chicago
Bracewell was well represented at NABL’s annual Bond Attorney’s Workshop.  Barron Wallace continued his service on the Steering 
Committee and Chair of the Underwriters Council’s Round Table, and Charlie Almond, Bill Avila, Todd Greenwalt, Paul Maco and 
Victoria Ozimek all served on panels.   

2015 Chambers Women in Law Awards, USA
June 2, 2015, New York City
Bracewell Associate Amanda K. Edwards was selected winner of the Future Leader (Private Practice) award at the 2015 Chambers 
Women in Law Awards, USA Edwards was chosen from a prestigious list of eight nominees that were shortlisted in this category.   
Amanda currently in the race for Houston City Council, At-Large Position 4.

Best Lawyers in America, a Woodward/White, Inc. publication
Partner Steve Gerdes was recognized by Best Lawyers as the 2016 Lawyer of the Year in Houston for Public Finance Law.  
Additionally, twelve attorneys from the Bracewell public finance team were recognized as Best Lawyers in America: Charles 
Almond, Elizabeth Bowes, Ben Brooks, Rob Collins, Jonathan Frels, Steve Gerdes, Todd Greenwalt, Jonathan Leatherberry, Paul 
Maco, Glenn Opel, Barron Wallace, and George Rodriguez. 

Super Lawyers, a Thomson Reuters publication
Partner Steve Gerdes was recognized on the Texas Super Lawyers list and partner Paul Maco was recognized on the Washington, 
D.C. Super Lawyers list for 2015.
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ATTORNEY SPOTLIGHT

BRIAN P. TEAFF
Associate
Houston
T: +1.713.221.1367
F: +1.800.404.3970
E: brian.teaff@bracewelllaw.com

Brian’s public finance practice focuses on federal income tax matters. In addition to working on tax-
exempt bond issues, Brian counsels public charities and private foundations on a wide range of tax 
planning and compliance matters.

How did you come to focus your practice on the tax side of public finance?

After getting an LL.M. in tax from New York University in 2009, I began my legal career in a traditional tax practice, focusing on 
issues related to mergers and acquisitions, representing multinational corporations involved in IRS disputes, and representing 
domestic and foreign individuals with respect to U.S. tax compliance. I also became heavily involved in representing public charities 
and private foundations with respect to their tax and compliance matters, which led me to meeting Todd Greenwalt, a partner in 
our public finance group, who has a tremendous exempt organizations practice in addition to his public finance practice.  Todd 
eventually introduced me to the world of public finance, and I haven’t looked back since.

What do you like best about the tax side of public finance?

First and foremost, the other tax attorneys with whom I work. I honestly can’t imagine having a better group of colleagues and 
mentors.  Each of the partners in our group has their own area of focus and distinct way of practicing law, so I’m really getting a 
well-rounded education.

From a technical perspective, I’ve always believed that understanding the underlying policy is the key to understanding tax, and 
I’m not sure there is an area of tax law where policy plays as big of a role as it does with tax-exempt bonds.  The exemption from 
federal tax available for state and local bonds is a tax expenditure, not a revenue generator, so understanding the policy behind why 
society has deemed that this expenditure is an overall benefit is helpful in understanding the multitude of issues that arise on each 
and every debt offering.

You’re a native of San Diego – how did you end up in Texas?

Like any good story, it involved a girl.  My wife, Kourtney, whom I met in law school, is a proud University of Texas Longhorn and 
former Montgomery County Assistant District Attorney .  Texas has so much to offer, including a thriving economy, reasonable cost 
of living, absurdly good brisket, and of course the friendly people, so it was hard to say no.  We now have a son, Séamus, and a 
daughter, Josephine.

What did you do between college and law school?

I played on the golf team at the University of San Diego, and after graduation I briefly entertained the idea of trying to play 
professionally.  So for two years, I spent my days practicing and competing, and nights working a ridiculous variety of jobs to try 
to make ends meet.  I worked at a pizza restaurant, sold golf clubs, taught golf lessons, worked a few shifts as a security guard at a 
country club, and walked around countless neighborhoods in the middle of the night placing flyers for a real estate company on the 
front porch of houses (my feet are still sore from that job).  Two years of that was enough (I’m a dreamer but not delusional!), so I 
traded my clubs in for books and headed back to school.
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DID YOU KNOW?
• Another set of Regulations regarding issue price brings to mind the phrase, “Here we go again.”  Depending on whether your 
musical tastes are more in line with Demi Lovato, Maldroid, Paramore, Pixie Lott or Ray Charles, you can find a title song to put on 
the soundtrack of your review of the latest and greatest in issue price requirements.  

• The MSRB’s EMMA website includes a price discovery tool that allows market participants to get a feeling for the price of a bond 
that has not traded recently based on the prices of municipal securities with similar characteristics.

• To assist the bond community in getting in the mood for a frightening Halloween, the SEC announced at the end of September 
the second round of MCDC enforcement actions.

Bracewell makes this information available for educational purposes. This information does not offer specific legal advice or create an attorney-client relationship  

with the firm. Do not use this information as a substitute for specific legal advice. Attorney advertising.

Bracewell is an international law firm with 450 lawyers in Texas, New York, Washington, D.C., Connecticut, Seattle, Dubai, and London. We serve Fortune 500 companies, major 

financial institutions, leading private investment funds, governmental entities and individuals concentrated in the energy, technology and financial services  

sectors worldwide.


