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On January 28, 2015, the United States District Court for the Eastern District of Michigan
entered a final judgment against Gary Burtka, the former mayor of Allen Park, Michigan,
upholding the Security and Exchange Commission (SEC)’s first effort to charge a municipal
official with “control person” liability.1

The SEC’s charges against Burtka related to materially false and misleading statements made in
offering documents for two municipal bond issuances in 2009 and 2010.2 Burtka was not
alleged to have participated in drafting the misleading bond offering documents, but rather was
charged as a control person.

Although the District Court initially balked at the SEC’s proposed settlement agreement for its
apparent failure to implicate underwriters, financial advisors, and law firms involved with the
transaction, the District Court implemented the original settlement agreement following
supplemental briefing by the SEC that demonstrated the limited role of the public finance
professionals in the transactions at issue.3 This outcome, embracing the SEC’s argument that
“because Defendant Burtka controlled the City and the City Administrator during the period
that each one violated the federal securities laws, he is liable for their violations to the same
extent each one of them is liable,”4 is one of which every official of a state or local government
issuing debt should be aware.

Background
On November 6, 2014, the SEC announced that it had filed fraud charges against the City of
Allen Park, former Mayor Burtka, and former City Administrator Eric Waidelich for their actions
in connection with two bond offerings.5

The $31 million in general obligation municipal bond offerings were intended to fund a $146
million movie studio project in Allen Park.6 Although the project initially had additional financial
backing from a public-private partnership between the City, a private developer and a
Hollywood movie producer, the partnership disintegrated before the first bonds were issued in
November 2009.  These material developments were not disclosed to investors in the municipal
bond offering documents. 

Charges were subsequently brought against the City and Waidelich under Section 17(a)(2) of
the Securities Act of 1933, and Section 10(b) and Rule 10(b)-5 of the Exchange Act of 1934,
which prohibit the use of materially false or misleading information in the issuance of
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securities.

Significantly, Burtka was charged under Section 20(a) of the Exchange Act, which provides for
joint and several control person liability against persons with authority to oversee and direct
individuals involved with securities offerings.7 As such, even though Burtka was not alleged to
have participated in drafting the disclosure documents at issue, or even to have had any
knowledge regarding the contents of the disclosure documents, the SEC found him liable “with
and to the same extent as the City and the City Administrator.”8

Procedural History and Final Judgment
All parties agreed to settle with the SEC.  On November 6, 2014 the City entered into a
voluntary cease-and-desist order, and agreed to implement remedial measures including
adoption of a compliance and training program for city officials involved with future bond
offerings.9 On the same date, Burtka agreed to settle and pay a $10,000 penalty to the SEC.
Waidelich, who settled charges that he reviewed and approved the offering documents at
issue, demonstrated an inability to pay a financial penalty and therefore was not fined.10 Both
Burtka and Waidelich were barred from participating in any future municipal bond offerings. 

After approving the SEC settlement on November 6, 2014,11 the District Court subsequently
reversed its order on November 7, 2014.12 Stating that the judgment was “improvidently
entered,” District Judge Avern Cohn took issue with the Commission’s failure to mention “the
role of financial advisors, underwriters and law firms” – i.e., sophisticated parties who
presumably participated in the securities offering at issue – in its complaints against Burtka and
Waidelich for their actions in connection with the bond offerings.13 

Following supplemental briefing by the SEC and the declaration of Mark Zehner, Deputy Chief
of the Municipal Securities and Public Pensions Unit of the SEC’s Division of Enforcement, which
detailed the SEC’s investigative process, the District Court was satisfied that the “underwriters
had no responsibility for the misstatements in the Official Statements because the bonds were
sold by competitive bid,” meaning that the underwriters did not participate in the drafting of
the offering documents.14 Further, the District Court accepted the SEC’s position that the
financial advisors “relied on what Waidelich or City employees told it” and “had no obligation in
formulating an official statement,” and therefore could not be held liable, and that bond
counsel was “retained for a limited purpose, that is the tax treatment of the bonds.”15 In
effect, the District Court approved the terms contained in the SEC’s initial settlement
agreement. 

Judge Cohn expressed concern that “today the State of Michigan lacks a mechanism to review
the legitimacy of municipal borrowings before debt instruments are issued,” as the Michigan
Department of the Treasury Local Audit and Finance Division reviews documents relating to
bonds only after the bonds are issued, and that it is “therefore fair to say that the State steps in
only and after the barn door is closed and the horse escapes.”16

Implications
These developments indicate that the SEC is able to overcome an apparent trend of judicial
reticence in approving SEC settlements.  For example, in November 2011 District Judge Jed
Rakoff refused to approve a SEC settlement agreement with Citigroup regarding Citigroup’s sale
of mortgage-backed securities prior to the 2008 financial crisis.17 Although the Second Circuit
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Court of Appeals overturned Judge Rakoff’s decision in August 2014, the Allen Park and
Citigroup cases embody close federal court scrutiny over SEC settlements. 

Notwithstanding the District Court’s initial hesitance to approve the SEC’s settlement with
Burtka, the Allen Park case is a win for the SEC that will likely encourage the Commission to
continue to charge more individuals, including public officials, and particularly control persons,
with violations of the securities laws.18

Finally, the decision is a reminder to municipalities to ensure that they and their officials are
protected by obtaining meaningful review by counsel and other professionals of disclosure
documents prior to issuing bonds.

_________________________________________
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